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Providers 
Is Our Only 
Business. 

• property 
• umbrella liability 
• vehicular insurance 
• portable equipment 
• professional and general liability 
• director's and officer's coverage 

P.O. Box 12345 
Overland Park, KS 66212 

Insuring 

At The American Agency, 
insuring Emergency Medical 
Service organizations is our 
only business. We're good at it. 
We've proved to over 1200 EMS 
organizations throughout the 
United States that we provide 
the best coverage and service 
consistent with the best rates 
anywhere. We'd like to prove it 
to your EMS organization too. 
Call today for details. 

913-661-0123 
A THE AMERICAN AGENCY, INC. 

health care providers. Meanwhile, the 
insurance crisis has rapidly spread to 
other industries, threatening to distort 
our entire economy. Clearly, a quick fix 
for the health care industry won't be 
enough. 

Diagnosis and Treatment 
On this hot topic, we have no short 

age of theories, remedies, proponents 
and opponents. Awards are too big, so 
slap a limit on awards. Contingency fees 
create too much incentive and should be 
limited or banned. Absolutely credible 
(and handsomely paid) expert witnesses 
prove both sides right, and both sides 
wrong; bar the use of paid experts. 

'There exists a funda 
mental unfairness in 
our rules of resolving 
civil disputes." 

Insurance industry profits are down 
because interest rates are down; rate 
regulators should have been counting 
investment income all along. 

These and other solutions are being 
persuasively argued, for and against. 
The arguments are healthy; long over 
due, and even those with merit are 
missing the point. 

No Hard Feelings 
There exists a fundamental unfair 

ness in our rules for resolving civil 
disputes, including disputed claims of 
damage for negligence. Consider this: I 
sue you for damages, forcing you to 
defend yourself at great expense and 
inconvenience. It turns out I'm wrong, 
you win, now you're broke - no hard 
feelings. 

You were not at fault, had nothing to 
gain, didn't pick the fight, but now 
you're broke. Under the rules, if I think I 
might have a good case against you, I 
can make you share the cost to see if I 

INTERFACE 

No Hard Feelings 
Nearly one of every three babies 
born in the U.S. is taken by caesarean 
section. It's not bad diet, air pollution, 
nuclear plants, or microwave ovens. It's 
caused be a serious flaw in our rules for 
resolving disputes. Defensive medicine 
and the insurance crisis are the only 
symptoms. 

In our sector of the health care indus 
try, the symptoms vary. Hirings 
postponed, equipment budgets raided 
... an increase in premiums means a 
decrease in something. EMTs under 21 
find themselves suddenly out of work - 
insurance won't cover their driving. In 
some communities, elected officials 
must choose between self-insuring in 
house EMS operations, or closing up 
shop. Unable to predict insurance costs, 
terms, or even availability, qualified 
companies drop from bid competition. 
The crisis is real and requires attention. 

fed up with giant premiums and 
defensive medicine, physicians are 
abandoning high-risk specialties. Trust 
ing spouses more than juries, others 
make themselves undesirable targets by 
transferring wealth to wives and hus 
bands and dropping malpractice 
coverage entirely. 

When the crisis first surfaced, most 
people saw it as a problem peculiar to 
the health care industry. A surplus of 
lawyers, the lure of contingency fees, 
the jury's natural tendency to sym 
pathize with the victim, the cost and 
complexity of defending against a mal 
practice claim, deep pocket defendants 
... it seemed the health care industry 
was different, more vulnerable, and 
needed its own set of rules. 

Legislation was proposed (and in 
some states passed) to change the rules 
governing negligence suits against 
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I N T E^^F A C E 
do . . . even i f I don't . 

Frivolous Isn't the Point 
I t is t rue that i f m y suit against y o u is 

so flimsy as to be t e r m e d "frivolous," I 
m a y be forced to pay y o u r costs of 
defense and even more . The idea is to 
p u n i s h plaint i f fs and their lawyers w h e n 

they abuse the legal system. Makes 
sense. 

But w h a t i f m y suit against y o u is 
neither f r ivolous nor successful? I t was 

my decision to gamble o n w i n n i n g some 

of y o u r m o n e y i n court , and I lost. How, 

then, is i t fair that y o u should share the 

losses? 

Out of Balance 
This unfairness is m o r e t h a n dis-

tastefiil - it also gives a p o w e r f u l 
bargaining advantage to the plaintif fs i n 

certain k inds of lawsuits. That is, i n 
situations w h e r e the defendant's costs of 

l i t igat ion greatly exceed those of the 
plaintiff , i t becomes possible to squeeze 

money f r o m a defendant w i t h o u t w i n 
n ing the suit, even w i t h less than a 
50/50 chance of w i n n i n g the suit. 

It's Simple Arithmetic 
M y case against y o u isn't strong, b u t i t 

isn't f r ivolous either. M y lawyer's t rack 

record is formidable , I ' m sure to get the 

j u r y ' s sympathy, the facts and medical 

issues are complex, and the costs of an 

effective defense w i l l be t remendous 
(and gone forever), even i f y o u w i n . So, 

y o u (or y o u r insurance company) esti
mate the cost of w i n n i n g , factor i n the 

r i sk of losing, and "settle out of court" 
for something less. (Newspapers r e p o r t 

that y o u "settled out of court for an 
undisclosed a m o m t , " another l i t t le 
annoyance.) 

I t happens every day to defendants 
w h o could probably w i n - the direct 
and unavoidable result of the imfairness 

i n our rules. A n d it has m o r e to do w i t h 

the insurance crisis t h a n a l l the cases 
resolved i n the courts. 

A s p l a i n t i f f i n a complex negligence 

suit, I can e m p t y y o u r pockets, w i n or 

lose. That's one h e l l of a n advantage. 

The Loser Should Pay 
Correct ive legislation w o u l d be fa i r ly 

simple. The p a r t y w h o loses a negli

gence suit, p la in t i f f or defendant, shoi i ld 

be required to re imburse the prevai l ing 

party's reasonable costs of the l i t igat ion, 

not to exceed the a m o u n t of damages 
awarded. A n at torney w o r k i n g o n a 
contingency fee (percentage) basis 
w o u l d be a p a r t i a l guarantor of such 
re imbursement , l i m i t e d to the percent

age he w o i i l d have enjoyed i n the event 

the p la in t i f f had been vic tor ious . 

E l i m i n a t i n g the pla int i f f s unfa i r 
advantage w o u l d instantly generate cer

ta in effects: a dramat ic reduct ion i n 
negUgence lawsuits, a dramat ic reduc
t i o n (but not e l iminat ion) o f contingency 

fee cases, faster and m o r e frequent out-

of-court settlements of cases w i t h m e r i t , 

and nearly instant reso lut ion of the 
crisis i n insurance. 

Unfairness Isn't Obvious 
I t does seem impossible that such 

blatant unfairness could have gone 
i m n o t i c e d and imcorrec ted for such a 
long t ime. Being a l a y m e n , m y first 
react ion is to assume I ' m miss ing some

t h i n g . . . s o m e t h i n g v e r y technical , or 

theoretical . T h e n I remember i t was i n 

the late 1960s before our legal establish

ment not iced that persons accused of 
cr imes have a r i g h t to be represented b y 

an attorney. A l a y m a n , the " b i r d m a n of 

Alcatraz," directed their at tent ion. • 

B & B INTRODUCES 

W E L L I N G T O N -
P U R I T A N R O P E 
Rope with the durability, 
strength, and high abrasion 
resistance that have been the 
key to dependable kernmantle 
design. Its high inner strength 
inner core, protected by a 
braided sheath of 100% nylon, 
assures low stretch and no spin. 
Rhino Rescue Rope is a highly 
visible colored rope available in 
several diameters, including the 
popular V2" size. 

ALSO AVAILABLE . . . 

A complete line of rope accessories 
including harnesses, figure 8's, 
carabiners, pulleys, and much more! 

B & B Enterprises 
P.O. Box 441-H 
Lewisburg, W. VA. 24901 
(304) 772-5049 

PLEASE WRITE OR CALL FOR OUR CATALOG 

FREE CYLINDER...Buy Your 
DIXIE Resuscitator (Portable O2 
Assembly w/Constant Flow + Aspirator) 

And Get 
A Filled 
Cylinder 
FREE... 
Have You 
Heard? It's 
The Best Deal 
Around— 

Our Most Popular. 
Your Most Compact 
Unit! 

#450040 

I USA, IMC. 

Complete unit with 
Elder Demand Valve 
and Trigger A r m , 
Constant Flow Regu
lator (0-15 LPM), 6ft. 
hose and face mask, 
power aspirator, " D " 
size a luminum cyl 
inder and rugged 
carrying case (orange 
molded plastic) with 
built-in handle. 
No. 450040 
(Our most popular) 

Or you can pay 

IHeadquarters For Emergency IVIedical Care Products 

P.O.B. 55549 
HOUSTON, TEXAS 77255 

(713) 688-4993 

1-800/231-6230 IN TEXAS: 1-800/392-4335 

For lUlore In fo rmat ion Circ le #41 on Reader Serv ice Card 

For More In fo rmat ion Circle #56 on Reader Serv ice Card 

100 JULY 1986 jems 

INTERFACE 
do ... even if I don't. 

Frivolous Isn't the Point 
It is true that if my suit against you is 

so flimsy as to be termed "frivolous," I 
may be forced to pay your costs of 
defense and even more. The idea is to 
punish plaintiffs and their lawyers when 
they abuse the legal system. Makes 
sense. 

But what if my suit against you is 
neither frivolous nor successful? It was 
my decision to gamble on winning some 
of your money in court, and I lost. How, 
then, is it fair that you should share the 
losses? 

Out of Balance 
This unfairness is more than dis 

tasteful - it also gives a powerful 
bargaining advantage to the plaintiffs in 
certain kinds of lawsuits. That is, in 
situations where the defendant's costs of 
litigation greatly exceed those of the 
plaintiff, it becomes possible to squeeze 
money from a defendant without win 
ning the suit, even with less than a 
50/50 chance of winning the suit. 

It's Simple Arithmetic 
My case against you isn't strong, but it 

isn't frivolous either. My lawyer's track 
record is formidable, I'm sure to get the 
jury's sympathy, the facts and medical 
issues are complex, and the costs of an 
effective defense will be tremendous 
(and gone forever), even if you win. So, 
you (or your insurance company) esti 
mate the cost of winning, factor in the 
risk of losing, and "settle out of court" 
for something less. (Newspapers report 
that you "settled out of court for an 
undisclosed amount," another little 
annoyance.) 

It happens every day to defendants 
who could probably win - the direct 
and unavoidable result of the unfairness 
in our rules. And it has more to do with 
the insurance crisis than all the cases 
resolved in the courts. 

As plaintiff in a complex negligence 
suit, I can empty your pockets, win or 
lose. That's one hell of an advantage. 

The Loser Should Pay 
Corrective legislation would be fairly 

simple. The party who loses a negli 
gence suit, plaintiff or defendant, should 
be required to reimburse the prevailing 

party's reasonable costs of the litigation, 
not to exceed the amount of damages 
awarded. An attorney working on a 
contingency fee (percentage) basis 
would be a partial guarantor of such 
reimbursement, limited to the percent 
age he would have enjoyed in the event 
the plaintiff had been victorious. 

Eliminating the plaintiffs unfair 
advantage would instantly generate cer 
tain effects: a dramatic reduction in 
negligence lawsuits, a dramatic reduc 
tion (but not elimination) of contingency 
fee cases, faster and more frequent out 
of-court settlements of cases with merit, 
and nearly instant resolution of the 
crisis in insurance. 

Unfairness Isn't Obvious 
It does seem impossible that such 

blatant unfairness could have gone 
unnoticed and uncorrected for such a 
long time. Being a laymen, my first 
reaction is to assume I'm missing some 
thing ... something very technical, or 
theoretical. Then I remember it was in 
the late 1960s before our legal establish 
ment noticed that persons accused of 
crimes have a right to be represented by 
an attorney. A layman, the "birdman of 
Alcatraz," directed their attention. D 

B & B INTRODUCES 

WELLINGTON 
PURITAN ROPE 
Rope with the durability, 
strength, and high abrasion 
resistance that have been the 
key to dependable kernmantle 
design. Its high inner strength 
inner core, protected by a 
braided sheath of 100% nylon, 
assures low stretch and no spin. 
Rhino Rescue Rope is a highly , , 
visible colored rope available in -� 
several diameters, including the {_� 
popular 112" size. - "_... 

ALSO AVAILABLE. 
A complete line of rope accessories 
including harnesses, figure 8's, 
carabiners, pulleys, and much more! 

B & B Enterprises 
P.O. Box 441-H 
Lewisburg, W. VA. 24901 
(304) 772-5049 

PLEASE WRITE OR CALL FOR OUR CATALOG 
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FREE CYLINDER ... Buy Your 
DIXIE Resuscitator (Portable 02 
Assembly w/Constant Flow+ Aspirator) 

Our Most Popular. q,;;,. 1l"J � And Get 
Your Most Compact 111ec1 ;}'cle-s A Filled 
Unit! J,;,�c/er Cylinder 

FREE. .. 
Have You 
Heard? It's 
The Best Deal 
Around 
Complete unit with 
Elder Demand Valve 
and Trigger Arm. 
Constant Flow Regu 
lator (0-15 LPM). 6 ft. 
hose and face mask. 
power aspirator. "D" 
size aluminum cyl 
inder and rugged 
carrying case (orange 
molded plastic) with 
built-in handle. 
No. 450040 
(Our most popular) 

$389.95 
I# 450040 Or you can pay 

.S589:S5" 
Headquarters For Emergency Medical Care Products 

P.O.B. 55549 
HOUSTON, TEXAS 77255 

(713) 688-4993 
1-800/231-6230 IN TEXAS: 1-800/392-4335 

For More Information Circle #41 on Reader Service Card 


